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Thgi gian No6i dung

8:00 - 8:30 Don tiép khach mai

8:30 - 8:45 Phat biéu khai mac

Phién 1: Xu hudng lya chon hinh thic dau tv va nhiing roi ro ddi véi nha dau tu nudc ngodi

» Hinh thtc phé bién ma Nha dau tu nudc ngodi lya chon dau tu tai Viét Nam va mot sé rui
ro khi lya chon hinh thic dau tu khéng pht hap.

» Thudn Igi varaio can cho nha déu tu khi dau tu théng qua hinh thic M&A - Goc nhin tu cac
thuong vy gan day.

> Diéu khodn hgp déng M&A - Sai sot va nhiing khuyén nghi trong xdy dyng diéu khodn.

Ong Tran Anh Duc | Luat su thanh viéen Cong ty Luat TNHH Allen & Overy

08:45 - 09:30 Ong Lé Viét Anh Phong | Phé Téng Gidm déc phu trach bé phan Tu vén tai chinh
' ' Deloitte Viethnam

Ong Ha Hoang Léc | Luat su thanh vién Cong ty Luat TNHH Nishimura & Asahi

09:30 - 10:00 Thao lugn

10:00 -10:05 Gidi lao

Phién 2: Xay dung thda thudn gidi quyét tranh chdp trong giao dich M&A
> Thuc tién viéc lya chon ca ché gidi quyét tranh chdp déi vaéi tranh chdp cé yéu té nudc
ngoqi.
> Sy khdc biét giTa trong tai trong nudc va trong tai nudc ngodi trong gidi quyét tranh chép
VEé MGA.
> Ban ludn vé van dé cong nhan thi hanh phan quyét trong tai.

Ong Truong Nhat Quang | Luat su diéu hanh Cong ty Luat TNHH YKVN, Trong
tai vien VIAC

Ong Vi Lé Bding | Luat su thanh vién Cong ty Luat TNHH Nishimura & Asahi

10:05 - 11.00 Ong Chéau Huy Quang | Luat su diéu hanh Céng ty Luat TNHH Rajah & Tann,
Trong tai vién VIAC

Ong Nguyén Manh Ding | Chu tich Céng ty Luat TNHH Tu Vén Doc Lap
(Dzungsrt & Associates LLC, Trong tai vién VIAC

11:00 - 11:30 Thdo lugn

1:30 Két thuc




PHIEN 1: XU HUGNG LUA CHON HINH THUC
DAU TU VA NHUNG RUI RO DOI VOI
NHA DAU TU NUGC NGOAI
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VINC

Diéu khodn trong hgp dong M&A -
Nhirng sai sét va khuyén nghi trong

xay dung cdc diéu khodn chinh cUa hgp déng

m  Ngudi trinh bay: Ha Hoang Loc
= NISHIMURA & ASAHI

m Van phong Thanh phd HS Chi Minh - Ludt su thanh vién Viét ,4 4
Nam

M&A agreements

Hop déng mua ban ¢ phan (SPA, SSA)
Share purchase agreements (SPA, SSA)

Hop dong sap nhap/hgp nhat cong ty
Merger/consolidation agreements

Hop dong mua ban tai san
Assets purchase agreements



Khai lwore hop dong M&A -
M&A agreements

Piéu khoan vé Gia va thanh toan

1.
Price and Payment Clause
) Nhém diéu khoan phan chia rai ro
" Risk allocation clauses
3 “Dia Noi Hoi”

Boilerplate clauses

Céc Piéu khoan chinh
Key Clauses

Diéu khoan vé Giava thanh toan

Price and Payment clauses

Th&i gian hoan tat giao dich va thanh toan: C6
can chi tiét hay khéng?

Closing time and payment flow: How should it
be detailed?
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NISHIMURA
& ASAHI

NISHIMURA
& ASAHI
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Cac Dléu khoan chinh NEKISIXﬂIIQA
Key Clauses

Nhém diéu khoan phan chia rairo
Risk allocation clauses

Khéng céng thirc chung

No formula for all.

B6i hoan — Thu tuc yéu cau béi hoan
Indemnity - Procedure to claim

Thw cong bé: Thi gian va kiém tra.
Disclosure Letter: Time and who to review?

Cac Dléu khoan chinh NEKISIXﬂIIQA
Key Clauses

Nhom diéu khoan “Dia Néi Hoi”

Boilerplate clauses

Ngon ngiv: Dam phéan trén hop déng tiéng Anh,
nhwng tiéng Viét wu tién ap dung.

Languages: English for negotiation, but
Viethamese prevails.

Luat 4p dung: Phai la luat Viét Nam?

Governing Law: Does it have to be laws of Vietham?
Bao mat va Théng bao.

Confidentiality and Announcement.
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Cac Dléu khoan chinh Nf;llslxgll?A
Key Clauses

Céac lwu y khéc
Other points to note

- Tinh xuyén suét— Consistency

Tinh twong déng giira cac hop dong lién quan.
Similarity between relevant agreements.

Cam on sw quan tam cua ban!




PHIEN 2: XAY DUNG THOA THUAN GIAI QUYET
TRANH CHAP TRONG GIAO DICH M&A




7/20/2022

VINC

XAY DUNG THOA THUAN GIAI QUYET
TRANH CHAP TRONG GIAO DICH M&A

o—
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LS. TRWONG NHAT QUANG LS. NGUYEN MANH DUNG

LS. CHAU HUY QUANG LS. VU LE BANG
Luat s diéu hanh
Céng ty Luat YKVN
Trong tai vién Trung tdm Trong tai
Quéc té VietNam (VIAC)

Luat sw thanh vién c&p cao
Céng ty Luat TNHH Tw Van Doc Lap
Trong tai vién Trung tdm Trong tai
Quéc té VietNam (VIAC)

Luat sw diéu hanh Luét sw thanh vién

Cong ty Luat TNHH Rajah & Tann  Cong ty Luat TNHH Nishimura & Asahi Viét Nam
Trong tai vién Trung tdm Trong tai
Quéc té VigtNam (VIAC)
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MUC LUC

Nhan xét chung vé thj trwéng

Thuwec tién xét xtr tai VIAC

Céac van de thuec té

Mot sé két luan

01. Nhan xét chung vé thi trwdng

. Linh viec mua ban va sap nhap tang trwdng manh va tap trung vao mét sé
[inh vwe.

Hinh 1: Thi trweong M&A Viét Nam 19 —10T°21  Hinh 2: Gia trj giao dich M&A theo nganh

. R i Triéu do la My
m— Téng gié tr giao dich (Triéu d6 la M) —a— Téng sé luong giao dich

® Taichinh  ® Batdong sdn ® Tiéudung thiétyéu m Khéc

8.813

2019 2020 1072021

2019 2020 1072021
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01. Nhan xét chung vé thj trwdong

= Céc quy dau tw tw nhan quéc t& va cac tap doan tw nhan cla Viét Nam la
doéng Iwc ngay cang quan trong.

= Hop dong phtrc tap (bao gém hop déng mua ban c6 phan, théa thuan co
déng va céac hgp dong khéac) thwdng dwgc soan thao theo mau cua
Anh/My.

= Trong tai thwong dwoc chon thay vi tda &n dé giai quyét tranh chép trong
céc giao dich mua ban sap nhap c6 yéu td nwédc ngoai.

= Tranh chép ngay cang phtrc tap. Vu kién trong tai c6 thé di kém vu kién
khong thuéc pham vi clia thoa thuan trong tai, dac biét la tai toa an Viét
Nam.

= Viéc thi hanh phan quyét trong tai trong nwéc va céng nhan va thi hanh
phan quyét trong tai nwéc ngoai c6 nhiéu van dé phat sinh.

02. Thuwe tién xét xiv tai VIAC

= Theo théng ké ctia ban thuw ky VIAC trong giai doan tir 2015 dén thang 7

nam 2022:
»  Téng cong c6 39 vy viéc, chi yéu 1a trong thdi gian gan day.
»  Céc wu viéc chu yéu c6 yéu to nwédc ngoai. Thwdng mét bén la té

chtrc, ca nhan nwdc ngoai.

Théng thudng gia tri thdp hon 10 triéu USD.

Khéng phai vu nao ciing c6 sw tham gia cua luat sw.
Luat diéu chinh hop déng la luat Viét Nam.

Ngdn ngir xét x&r chi yéu la tiéng Anh.

Y VYV

= Thi tuc ngay cang gan véi thdng 1& quéc té trong cac vu viéc phirc tap, nhat
la khi c6 sw tham gia cta cac cong ty luat cé kinh nghiém.
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02. Thwe tién xét xtv tai VIAC

= Kétluan clia ABA vé céc van dé thuong duoc gidi quyét trong céc giao dich
mua ban sap nhap quoc té:

Vi pham cam doan va bao dam.

Co ché xéc dinh/diéu chinh gia.

Thanh toan thém dwa vao hiéu qua kinh doanh.

Vi pham nghia vu theo hop ddng clia mét bén.

Diéu kién tién quyét.

Bdi hoan.

Céc van dé khéc (vi du tranh chdp cb dong va lao dong).

NoapwhRE

(Béo céo ABA dugc Uy ban Luat Kinh doanh ctia ABA chudn bi dwa trén
diéu tra tai hon 30 nwdc (bao gom ca Nhat Ban, Dai Loan, Thai Lan va An
Do)

= Céc tranh chép tai VIAC v& co ban tap trung vao cac nhém van dé trén.

03. Kinh nghiém tir mét sé vu viéc thuc té

I Soan thao diéu khoan trong tai trong HD M&A

1. Céc véan dé trong soan thao diéu khoan trong tai
* Nguoi soan thdo chuyén gia M&A nhung thuong khong phai luat sw giai
quyét tranh chap
= Didu khoan Itc “nira dém”/didu khodn “sam banh” chlic mirng dam phéan
= Cén than v&i cac diéu khodn “tai ché” tir cac HD M&A trudc va viét tt “VIAC
2. Nhirng Iwu y co ban
= Loai tranh chép: Tranh chap thwong mai
= Trong tai thwdng trwc hay trong tai vu viéc: didu khodn mau hay diéu chinh
= Dia diém trong tai
= Didu khoadn giai quyét tranh chép da tang
= Lwa chon ngbn ng
3. Diéu khoan trong tai mau ctia VIAC
“Moi tranh chép phét sinh tir hodc lién quan dén hop déng nay sé duoc giai quyét
bang trong tai tai Trung tam Trong tai Quoc té Viét Nam (VIAC) theo Quy tac to
tung trong tai cua Trung tam nay”.
Céac bén cé thé théa thuan bé sung: Sé luong trong tai vien; Bia diém trong tai;
Luat ap dung cho hop déng; Ngbn ngi¥ trong tai.
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03. Kinh nghiém tir mdt sé vu viéc thwc té

B Thuec té Tranh chip M&A giai quyét béi Trong tai

5 chép M&A tai
VIAC tir 2015 —
270 221 7/2022: 39 vu

VIAC 2020 VIAC 2021 KCAB 2021

ET6éngs6vy M Tranh chap M&A

Dong thei gian giao dich

Téng sé wy tranh

SIAC 2021

|
Ky két HDMBCP/CNPVG

Hoan tét giao dich

Trwée khi hoan tat giao dich
Nhitng tranh chép tiéu biéu
thwong lién quan dén cac ndi
dung rang buéc trong: Thw bay
t6 y dinh (letters of intent), thda
thuan doc quyén, thdéa thuan

bao

mét...

Thei diém hoan tat giao dich
Céc tranh chép tiéu biéu trong
giai doan nay thudng lién quan
dén thwe hién cac cam két hoan
tat giao dich va céc thay doi bat
loi chti yéu

Theidiém sau khi hoan tat
giao dich
Chiém da s tranh chip M&A.
Céc tranh chép thuong lién
quan dén: (i) diéu chinh gia, (ii)
vi pham cam két bao dam, (iii)

vi pham nghia vy diéu hanh
cong ty muc tiéu mot cach phu
hop trong thoi giian hoan tat
giao dich....

03. Kinh nghiém tir mét sé vu viéc thuc té

I Tranh chép lién quan Vi pham nghia vu hoan thanh

giao dich M&A

Dat coc 10% gia tri Hop Bong
(= USD 200,000)

Vi pham: Nguyén don cho

HOP BONG MUA BAN

rang Bj don khong cung cap
Bao |3nh Ngan hang theo thoa
thuan dé hoan thanh giao dich

Yéu cau cua Nguyén don:

10

Nguyén don PHAN VON GOP Bj don (Bén R
(Bén mua - ban - Ca 1. Hoan tra tién dat coc
DNNN) g8 nhAar /A 2. Phat vi pham theo LTM
d 8 3. Hoan tra Chi Phi Co Hoi
9 < do mét co hoi dau tw
s o
g3
- Van dé thao luan:
cong ty 1. Ap dung B&i thwong 4n dinh?
muc tiéu . B A .
2. Chi Phi Co Hdi la thiét hai?
3. Luat ap dung trong tranh

Phat hanh B&o lanh Ngan hang cho nghia vu
hoan vén, mua lai von gép dé nhan 90% ti
tai khoan phong téa

chép M&A lién quan mua ban
von gop
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03. Lwa chon trong tai trong nwéc va nwéc ngoai

B Khac biét trong tai trong nwée va québc té
+  Trong tai trong nwéc: yéu td ndi dia (Purely national or domestic issues)

» Khung tai phan don (A single jurisdiction): luat ap dung, noi thwc hién hgp
ddng, quéc tich cac bén (Party’s nationality approach)

+ Tranh chép phét sinh tlr cac giao dich thwong mai xuyén bién gi¢i (Cross —
border commercial activities)

+  Phéat sinh van d& tranh chap dau tw vé sau (Investment dispute)

«  Chi phi: phi trong tai cho mét vu tranh chép tri gia 5 triéu USD:
* VIAC 72.132 USD
* SIAC 105.496 SGD (75.708 USD) — 316.488 SGD (227.124 USD)
* |ICC 132.349 USD - 307.017 USD

« Thoi gian: (SIAC) 13,8 thang, (ICC) 36 thang (n&m 2020)

03. Lwa chon trong tai trong nwéc va nwéc ngoai

B Khac biét quy trinh té tung
+ Céch thic tién hanh quy trinh t6 tung:

- Apdung diéu khoan tham chiéu (Term of reference)

- Apdung quyét dinh v& Quy trinh T4 tung (Procedural Orders)
- C6 hinh thrc 4p dung ché tai phat (Sanctions)

- Su hd tro cla toa an c6 thdm quyén lién quan
+ C6 céach tiép can khéc trong tién hanh té tung:
- Thoi diém khéi dong trong tai (Notice of arbitration) t6i ldc t& chirc
phién hop (Evidentiary hearing); Phién hop (Evidentary hearing),
* Vai tro clia chuyén gia, ngwoi lam chirng, ludt sw, cac bén khac
+ Vén d& bién phap khan cép tam thoi

+ Vén d& bén thr 3 tai tro chi phi (Third party funding)




13
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03. Lwa chon trong tai trong nwéc va nwéc ngoai

B Khuyén nghi: Co’ ché trong tai trong M&A

+  Xéc lap diéu khoan trong tai lién quan trong giao dich M&A. Tinh dén cAu tric gébm nhiéu
co ché giai quyét tranh chép, co quan tai phan khac nhau trong mét giao dich M&A. Don

ctr, M&A trong Iinh viec BBS gom:

- Théa thuan Nguyén téc (Term Sheet/MOU - Memorandum of understanding): chon

trong tai hoac toa an?

- Thda thuan ky quy (Escrow Agreement), Hop ddng mua cb phan (SPA- Share
purchase agreement) va/hodc Théa thuan cb déng (SHA - Shareholder agreement):

chon trong nwéc hay nwéc ngoai?

- Cam két clia cb dong (Shareholder undertaking and agreement): chon trong tai hoac

toa an?

- Vay von chuyén déi (Convertible loan): chon trong tai trong nuéc?

- Hop ddng cam cd/thé chap (Mortgage contract/Pledge agreement): trong tai? Chuyén
nhuong quyén st dung dat (Land use right transfer agreement): tda 4n?

« Bén thir 3 tai trg chi phi (third party funding)

«  Tranh chap phét sinh c6 lién quan dén bén th( 3 trong giao dich M&A

03. Thi hanh phan quyét trong tai nwéc ngoai

14

" Thi hanh phan quyét trong tai trong nwéc va trong tai nuéc ngoai.

TRONG TAI
NUG'C NGOAI

Bia didm trong tai Dia diém trong

ngoai Viét Nam . tai tai Viét Nam

Céng nhén va Thi

Céng wéc New hanh Phan quyét
York 1958 Trong tai tai
Toa an Vigt Nam

TRONG TAI
TRONG NUO'C Vai trd
giam sat

va hd
ctia Toa
Viét Nam

Huy Phan |
quyét trong tai |

Thi hanh tai Cor quan Thi hanh dn Dén sy
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03. Thi hanh phan quyét trong tai nwéc ngoai

15

L] C4c cén ct khong cong nhan phan quyét cla trong tai nwéc ngoai.

Cac bén ky két thoa thuan trong tai khdng c6 ning lwc dé ky két théa

thuan

Co quan, to chirc, ca nhan phai thi hanh khong dwoc théng bao kip
th&i va hop thirc vé viéc chi dinh trong tai vién, vé tha tuc giai quyét
vu tranh chap tai trong tai nwéc ngoai

HBDTT khéng cé thdm quyén giai quyét vu tranh chap hodc vwot qua

thdm quyén

Thanh phan cta trong tai nwéc ngoai, tha tuc giai quyét tranh chap
cla trong tai nwéc ngoai khong phu hep vé&i théa thuan trong tai

Vi pham nguyén tic co ban ctia phap luat Viét Nam

04. Mot sb két luan

16

Trong tai dwoc wu tién ap dung
so v&i toa an, hiéu qua ve

Hop ddng nén soan don gian va
tranh qua phtre tap. B hop
ddng nén théng nhét vé cach
thire gidi quyét tranh chép.

Néu hoa giai dwoc thi nén hoa
giai vi chi phi t6 tung thueng tén
kém.

chuyén mon, chi phi va quy trinh.

Tranh chép c6 thé lién quan dén nhiéu
van dé khac nhau va & nhidu co quan
tai phan khac nhau.

C6 suw khac biét nhat dinh v& viéc giai
quyét tranh chép tai trong tai trong
nwéc va nwdc ngoai.

Viéc cong nhan va thi hanh phan quyét
clia trong tai nwéc ngoai phirc tap va
kéo dai.
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TRAN TRONG CAM ON!

TRUNG TAM TRONG TAI QUOC TE VIET NAM (VIAC)

Tru s& tai Ha Noi:

Dia chi: Tang 6 Toa thap VCCI,

S6 9 Bao Duy Anh, Béng Da, Ha Noi

SDT: (+84)243.574.4001 - Fax: 0243.574.3001

Chi nhanh tai TP. H6 Chi Minh:

Dia chi: Tang 5 tda nha VCCI,

Sb 171 V& Thi Sau, Quan 3, TP. H6 Chi Minh
SDT: (+84)283.932.1632 - Fax: 0283.932.0119

Email: info@viac.org.vn | Website: www.viac.vn
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VIAC

TRONG TAI TRONG NUGC VA TRONG TAI
NUGC NGOAI TRONG GIAI QUYET
TRANH CHAP MUA BAN SAP NHAP (M&A)

Profile

e Dr. Chau Huy Quang
Managing Partner
Rajah & Tann LCT Lawyers
\ { T: +84 28 3821 2382

E: quang.chau@rajahtannict.com

+ Luat sw Diéu hanh R&T LCT Lawyers

+ Trong tai vién Trung tam Trong tai Quéc té Viét Nam
(VIAC)

» Thanh vién Toa Trong tai ICC tai Viét Nam

* Hon 25 nam hoat déng chuyén sau trong linh vuc giai
quyét tranh chap thuong mai, xay dung va tranh chap
dau tw quéc té.

2 Not to be reproduced or disseminated without permission. RAJAH & TANN LCT LAWYERS | Viernam RAJAH & TANN ASIA


mailto:quang.chau@rajahtannlct.com
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RAJAH &TANN ASIA

LAWYERS
WIIO
KNOW
ASIA

@ KHAC BIET TRONG TAI TRONG NUOC VA
QUOC TE

@ KHAC BIET QUY TRINH TO TUNG

@ KHUYEN NGHI: CO CHE TRONG TAI
TRONG M&A

3 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
3
KHAC BIET TRONG TAI TRONG NUOC VA QUOC TE K\Q’(I)IWO
«  Trong tai trong nwéc: yéu to ndi dia (Purely national or domestic issues) ASIA
+ Khung tai phan don (A single jurisdiction): luat &p dung, noi thwe hién hop déng, qubc tich
céac bén (Party’s nationality approach)
« Tranh chdp phéat sinh tlr cac giao dich thwong mai xuyén bién gi¢i (Cross — border
commercial activities)
+ Phat sinh van dé tranh ch&p dau tw v& sau (Investment dispute)
» Chi phi: phi trong tai cho mét vy tranh chép tri gia 5 triéu USD:
VIAC 72.132 USD
SIAC 105.496 SGD (75.708 USD) — 316.488 SGD (227.124 USD)
ICC 132.349 USD - 307.017 USD
«+  Thoigian: (SIAC) 13,8 thang, (ICC) 36 thang (nam 2020)
4 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
4
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RAJAH &TANN ASIA

, _ N A LAWYERS
KHAC BIET QUY TRINH TO TUNG YERS
KNOW
. ik N < e ASIA
» Cach thtre tién hanh quy trinh t0 tung:
- Apdung diéu khoan tham chiéu (Term of reference)
- Apdung quyét dinh v& Quy trinh T4 tung (Procedural Orders)
- CO6 hinh thirc &p dung ché tai phat (Sanctions)
- Su hé tro clia toa an c6 thdm quyén lién quan
« CO6 céch tiép can khac trong tién hanh tb tung:
- Thoi diém khéi déng trong tai (Notice of arbitration) t&i lic t& chirc phién hop
(Evidentiary hearing); Phién hop (Evidentary hearing),
» Vai trd cla chuyén gia, nguwdi lam chirng, luat sw, cac bén khac
« Vén dé bién phap khan cap tam thoi
« Vén dé bén th 3 tai tre chi phi (Third party funding)
5 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
. . RAJAH &TANN ASIA
KHUYEN NGHI: CO' CHE TRONG TAI TRONG M&A LAWYERS
‘ L N , . KNOw
*  Xéc lap diéu khoan trong tai lién quan trong giao dich M&A. Tinh dén cau tric gom nhiéu co’ ché gidi quyét ASIA
tranh chép, co quan tai phan khac nhau trong mét giao dich M&A. Don clr, M&A trong Iinh virc BDS gdm:
- Théa thuan Nguyén tac (Term Sheet/MOU - Memorandum of understanding): chon trong tai hodc toa
an?
- Théa thuan ky quy (Escrow Agreement), Hop déng mua cb phan (SPA- Share purchase agreement)
va/hodc Théa thuan cb dong (SHA - Shareholder agreement): chon trong nuéc hay nuwéc ngoai?
- Cam két ctia cb dong (Shareholder undertaking and agreement): chon trong tai hodc tda an?
- Vay vbn chuyén déi (Convertible loan): chon trong tai trong nwéc?
- Hop dbdng cam cb/thé chap (Mortgage contract/Pledge agreement): trong tai? Chuyén nhwong quyén
st dung d4t (Land use right transfer agreement): tda an?
*  Bén th 3 tai tro’ chi phi (third party funding)
+  Tranh chép phat sinh c6 lién quan dén bén thir 3 trong giao dich M&A
6  Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA
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RAJAH &TANN ASIA

KHUYEN NGHI: CAI THIEN VI THE CUA TRONG TAI VIET NAM TRONG LAWYERS
TRANH CHAP M&A Y
+  Tiép tuc stva déi Luat Trong tai Thwong mai 2010 dé hoan thién co ché giai quyét tranh chép béng trong tai: ASIA

- Ghinhan va cho phép &p dung Bidu khoadn tham chiéu (TOR) ghi nhan théa thuan ctia cac Bén vé céc
van dé té tung

- M& rong pham vi 4p dung bién phap khan cAp tam thoi clia Hoi dong Trong tai

- B& sung quy dinh v& trong tai qudc t& (international arbitration) va trong tai trong nuéc (domestic
arbitration) c&n ctr theo dia diém phép ly t6 tung trong tai (seat of arbitration)

- Cho phép céc trung tam trong tai tw chl vé thoi gian tién hanh td tung va ban hanh phan quyét (bd
gi¢i han 30 ngay)

- M& rong thdm quyén thu thap ching ctr clia Hoi ddng Trong tai
*  Cho phép ap dung hinh thire tai tro chi phi ctia Bén thir 3 (third party funding)

+ B sung thém céc trong tai vién cé nang luc, kinh nghiém trong Iinh vec M&A trong va ngoai nwéc

7 Not to be reproduced or disseminated without permission. RAJAH & TANN ASIA

T 1 RAJAH & TANN LCT LAWYERS | [zernam
Disclaimer |

This presentation forms part of the training materials which are strictly for
internal use within the firm. It is not intended for public circulation and should
not be so circulated without the prior written permission of the Knowledge
and Risk Management Director of Rajah & Tann. This presentation is also not
intended to constitute legal advice or opinion and should not be relied upon
as such.

RAJAH & TANN LCT LAWYERS | VViernam

8  Not to be reproduced or disseminated without permission. RAJAH &TANN ASIA
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BAN LUAN VE VAN DE CONG NHAN THI
HANH PHAN QUYET TRONG TAI

NOI DUNG R )

Can c& khéng cdng nhan phan quyét
trong tai va thyc trang tai Toa an

Khuyén nghi




1. TRONG TAI NOI DIA VA TRONG TAI NUGC NGOAI

Dia diém trong tai
ngoai Viét Nam

Cong wéc New
York 1958

TRONG TAI
NWG'C NGOAI

Dija diém trong

7/20/2022
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& ASSOCIATES

Vai tro
giam sat
va hé

cua Toa
Viét Nam

TRONG TAI
TRONG NUOC

tai tai Viét Nam

Cong nhan va Thi
hanh Phan quyét

Trong tai tai
Toa an Viét Nam

|

| |
I HuyPhan |
I quyét trong tai |
| |

Thi hanh tai Co’ quan Thi hanh &n Dan sy

3
2. CAN CU KHONG CONG NHAN
I PHAN QUYET TRONG TAl
KHUON KHO PHAP LY
CONG U'GC NEW YORK
1958
bieu 1.1
bieu 1.3
Pigu V.2(a)

Mét van dé co thé dugc giai quyét béi trong tai

LUAT MAU UNCITRAL
Dieu 1.1

Piau 34.2.a(i), (iii), b(i)
Piau 36.1 a(i), (iii), b

DZUNGSRT
& ASSOCIATES

QUOC TE

(1)

CO THE XET XU TAI TRONG TAI
(ARBITRABILITY) |

L mme chi e

Mét nguei co thé 1a mét bén cda trong tai
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3. CAC CAN CUr YEU CAU KHONG CONG NHAN )
PHAN QUYET TRONG TAI NUGC NGOAI TAI VIET NAM  &<sccwis

Co quan, td chirc, ca nhan phai thi hanh khong dworc thong bao kip théi va hep thirc vé viéc chi dinh Trong tai vién,
vé thu tuc giai quyét vu tranh chap tai Trong tai nwéc ngoai

HDTT khong c6 tham quyén giai quyét vu tranh chap hoic vwot qua tham quyén

Thanh phin cua Trong tai nwéc ngoai, tha tuc giai quyét tranh chap ciia Trong tai nwérc ngoai khong phu hop véi théa
thuan trong tai

4. THOA THUAN TRONG TAI VO HIEU N

+ Allenberg vs. Son Nam — Phan quyét ICA
Hop déng mua ban bao gébm thoa thuan trong tai ma khéng duoc ky bdi ngudi
phai thi hanh -> Tt chéi cong nhan
» Van dé phéap ly
Viéc hop ddng v hiéu c6 dan téi thoa thuan trong tai vo hiéu
iai pha
Tinh doc lap cldia Thoa thuan trong tai (Separability)

Luat &p dung cho Thoa thuén trong tai
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5. KHONG CO DCJ THAM QUYEN KY & ASSOCIATES )\

Cong ty CC- Mot don vi kinh doanh cuia Tap doan C (Hoa Ky) — Cong ty CP SN
(Viét Nam) — Phan quyét Trong tai Hiép hoi bong quéc té (ICA)

Van dé: Chi ky ciia Thod thuan Trong tai clia hop phap
Quyét dinh cua toa an: Vé thda thuan trong tai: Hop ddng bd sung sé S04337 ngay
24.2/2011 chi cé chir ky cla bén ban, nhwng khéng ghi danh tinh, chirc vu ngudi ky
va khéng c6 dau cla coéng ty C nén thda thuan trong tai & ca hai hop dong khéng c6
gia tri rang budc gira cac bén => KHONG CONG NHAN

6. KHONG bu'gC THONG BAO HQP THUC VA KIP  ozunosar )\
THO!I VE TO TUNG TRONG TA|

« Van dé: Nguwoi phai thi hanh 1ap luan rang khéng nhan dwoc théng béo trong tai
Wisdom vs. Hao Hung — Trong tai vu viéc tai Hong Koéng
Ecom vs. Viet Thang — Phan quyét trong tai ICA
« Giai phap:
- Quy tac trong tai &p dung
- Luat t6 tung 4p dung (law of the Seat)
- Giai thich cda Trung tam Trong tai
- Xéac nhan ctia Pon vivan chuyén (FedEx, DHL...)
- Dich vu Thtra phat lai
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7. HBTT KHONG CO THAM QUYEN HOAC VUOQT QUA  ozuncser
THAM QUYEN

Céng ty S - Chi nhanh Lugano vs. Céng ty CP T (Trong tai vién cua
Trung tam trong tai Thuy, Si)

Van dé: Trong tai vién c6 thdm quyén giai quyét hay khdng?
Quyét dinh cua toa an:

Trong tai vién khéng c6 thdm quyén gidi quyét cac yéu cau téi L/C nén viéc
cbng ty S yéu cau trong tai budc cong ty T bdi thuwerng thiét hai do L/C khong
dwoc ngan hang thanh toan va khéng c6 quy dinh nao vé viéc trong tai vién
c6 thdm quyén xét quyét dinh &p dung bién phap khan cép tam thdi cla toa
an va xét thiét hai ctia bién phap nay (trong qué trinh trong tai giai quyét vu
viéc cong ty T da dé nghi Toa an Viét Nam &p dung bién phap phong tda
L/C)

=> Khodng céng nhan

DZUNGSRT

8. THANH PHAN HDTT VA TO TUNG TRONG TAI

Tap doan SA vs. Cong ty TNHH B- Phan quyét cta Trung tdm trong tai cda
Phong thwong mai Quéc té (ICC) & Xinh-ga-po

Van dé: Appointment of arbitrator under ICC Rules

Quyét dinh cta toa an:

Viéc chi dinh trong tai cGia ICC mang tinh &p dat xam hai dén quyén loi hop phap
clia bi don, vi pham Diéu 8 Quy tic t6 tung trong tai ICC

Bi don théng qua luat sw da dé nghi toa trong tai cung cap danh sach trong tai vién
nhwng Toa trong tai da khong xem xét dén yéu cau nay cla bi don va tai phién hop
chi dinh trong tai vién khéng c6 mat dai dién bj don, “Trong céac tai liéu do bén yéu
cAu xuét trinh cling khdng c6 bién ban hop ngay 4/11/2010 cua toa trong tai ICC” dé
HDXX xac dinh viéc chi dinh trong tai vién cla ICC la phu hop véi quy tic trong tai.
Luat sw khdng dwoc Gy quyén tham gia td tung véi tw cach la nguwdi dai dién cla
cbng ty ma chi la nguwoi bdo vé quyén loi clia cong ty, cong ty khdng nhan dwoc van
ban ctia ICC, do can tr& vé dia ly, ngdn ngir, cong ty ciing khong biét dé tham gia
phién xét xt.

=> Khoéng céng nhan

7/20/2022

h

h
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9. KHONG THUOC PHAM VI XET XU BOI TRONG TAI

7/20/2022
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QUY DINH PHAP LUAT VIET NAM

CAN CU HUY PHAN QUYET TRONG TAI TRONG

Nuéc

+ Diéu 68.2 Luat Trong tai Thwong mai
al Khong co thoa thuén trong tai hoac théa thuan trong tai vo
hiéu;;
¢/ Vu tranh chap khong thuéc tham quyén ctia Hoi dong trong
tai;
Diéu 3 ctia Nghij quyét 01/2014
Mét thoa thuan trong tai vo hiéu néu “Tranh chap phat sinh trong
cac linh vure khdng thuéc tham quyén cda Trong tar’ hodc “Nguori
x4c Iap thda thuan trong tai khong cé tham quyén theo quy dinh
cua phap lugt”

CAN CU KHONG CONG NHAN PHAN QUYET
TRONG TAI NU'GC NGOAI

+Diéu 459.1 Bo lujt t6 tung dan sw 2015
a) Cac bén ky két thoa thuan trong tai khdng cd nang luc dé ky
két théa thuan do theo phap luat duoc ap dung cho méi bén;
b) Thoa thuan trong tai khong co gia tri phap ly theo phap luét
cua nwdc ma cac bén da chon dé ap dung hoic theo phap luat
cua nudc noi phan quyét da duoc tuyén, néu céac bén khong
chon phap luat ap dung cho thoa thuan do;

+Art. 459.2 Bd lujt t6 tung dan sw 2015
a) Theo phap luat Viét Nam, vy tranh ch&p khong dwoc giai
quyét theo thé thirc trong tai;

10. NGUYEN TAC CO BAN CUA PHAP LUAT VIET NAM s associares )\

QUY DINH PHAP LUAT VIET NAM

CAN CU’ DE HUY PHAN QUYET TRONG TAI

* Art. 68.2 LCA
2. Phan quyét trong tai bj hiy néu thuéc mét trong cac truong
hop sau day

d/ Phan quyét trong tai trai véi cac nguyén tac co ban cda phap

luat Viét Nam.

CAN CU DE KHONG CONG NHAN PHAN QUYET

TRONG TAI NU'GC NGOAI

*Art. 459.2 CPC 2015
2. Phan quyét ctia Trong tai nwéc ngoai ciing khong duoc cong
nhan, néu Toa an Viét Nam xét thay::

+ b) Viéc cong nhan va cho thi hanh tai Viét Nam phan quyét cia
Trong tai nwdc ngoai tréi véi cac nguyén téc co ban clia phap
luat ctia nwéc Cong hoa xa héi chi nghia Viét Nam
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11. NGUYEN TAC CO BAN CUA PHAP LUAT VIET NAM  «associares )\

QUY DINH PHAP LUAT VIET NAM

d) “Phan quyét trong tai trai voi cac nguyén tac co ban cda phap luat Vit Nam” 1a phan quyét vi pham cac
nguyén tac x(r su co' ban co hiéu luc bao triim déi véi viec xay dwng va thue hién phap luat Viet Nam.

Toa an chi hdy phan quyét trong tai sau khi da chi ra duoc rang phan quyét trong tai cd néi dung trai véi
mét hodc nhiéu nguyén tac co ban cua phap luat Viet Nam ma Héi déng trong tai da khong thuc hién
nguyén tic nay khi ban hanh phan quyét trong tai va phan quyét trong tai xdm pham nghiém trong loi
ich cia nha nwéc, quyén, lgiich hop phap cha mét hodc cac bén, ngudi thir ba.

(Dieu14.2.dd Nghj quyét 01/2014 cua Tod &n nhan dén téi cao)

12. NGUYEN TAC CO BAN CUA PHAP LUAT VIET NAM  sassocires )\

THU'C TRANG TAI TOA AN VIET NAM
= TOA AN XEM XET LAI NOI DUNG VU TRANH CHAP

Quyét dinh s 07/2014/QDST-KDTM ngay 15/09/2014 béi TAND Tp. Ha Nai (phén quyét trong tai SIAC):

“Phan quyét trai v&i nguyén tic co ban chia phap luat Viet Nam:

“ Khéng xem xét nguyén téc tw nguyén thod thudn cda céc bén trong viéc giao két hop déng kinh té béi cac bén
(vi pham diéu 4 cda B6 luat dén sw 2005)

- Khéng ap dung bét ky vén kién phap lugt nao cda Viét Nam khi ra phan quyét (vi pham diéu 11 cia Bé luét dan
sy 2005)”
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13. NGUYEN TAC CO BAN CUA PHAP LUAT VIET NAM «associres )\

THYC TRANG TAI TOA AN VIET NAM

= KHONG CO CACH AP DUNG CHUNG, va c6 thé duorc giai thich va ap dung ma tham phan cho la

hop ly

Quyét dinh sé 09/2020/QD-PQTT bé&i TAND Thanh phé Ha Néi ngay 16/09/2020
Vé van dé nay, Hoi déng xét don nhdn thdy HDTT da xem xét va cé nhan dinh déy da vé céac ndi dung

trén trong PQTT va day ciing la n6i dung vu an, Toa an khéng dugc xem xét lai néi dung vu an theo
quy dinh tai Dieu 71 Lugt TTTM

Quyét dinh sé 04/2020/QD-PQTT ngay 29/05/2020 b&i TAND Thanh phé Ha Néi

Hoi déng trong tai khong thu thap tai liéu chirng cu theo yéu cau cua Nguyén don, la tréi véi Diéu
46.2,19.2, 4.2 & 4.3 LCA; HDTT khéng cung cap cén cu phap ly trong phan quyét trong tai, tréi véi quy
dinh Diéu 61.1(d) LCA -> Tréi v&i nguyén tac co bén cda Lugt Viét Nam

DZUNGSRT

14. NGUYEN TAC CO BAN CUA PHAP LUAT VIET NAM sassocires )\

THY'C TRANG TAI TOA AN

» Théng thwerng chap nhan nguyén tac tw do thoa thuan va nguyén tac doc lap khach quan la

nguyén tic co ban caa luat Viet Nam

Vd: Quyét dinh sé 01/2015/DSPT-QD ngay 13/01/2015 b&i Toa an nhan dan Téi cao - Allenberg vs. Son
Nam (Phan quyét ICA):

+ Nguyén tac co ban: Quyén ty do dinh doat theo Diéu 4 B6 luat dan sy, Diéu 388 B6 luat dan sy, Digu
11 Luat Thuwong mai
+ Hop déng mua ban co6 thoa thuan trong tai da khong duoc ky bai nguoi phai thi hanh phan quyét

- Bang viéc cdng nhan sy ton tai clia hop déng mua ban va thoa thuan trong tai, phan quyét trong tai da
khong ton trong y chi, quyén ty dinh doat cdia cac bén trong viéc giao két hgp déng béi ép buéc sy don
phwong tir nguai ban, la trai véi nguyén tic co ban clia phap luat Viet Nam, gay anh hwéng téi ngudi
phai thi hanh phan quyét

- Toa an tir chdi va cong nhan phan quyét tai Viét Nam
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KH UYE,N NGHI & ASSOCIATES )\

Dia diém trong tai (Seat of arbitration) 1a mét yéu té quan trong trong
viéc dam phan va dv thdo thda thuan trong tai

B& sung diéu khoan lién lac trong hop déng va s dung dich vu Thira
phét lai trong nhi*ng vu viéc chi c6 mét bén tham gia t6 tung trong tai

Xem xét sir dung hoa gidi thwong mai trong vu viéc nhiéu diéu khoan

Lwu y luat cha nwde khi mong mudn thi hanh phan quyét trong tai.

TAI LIEU THAM KHAO B N

ClArb, Huéng dan sé 3 cta ClArb vé Phan dbi thAm quyén Hoi Bdng
trong tai, https://www.ciarb.org/media/4192/guideline-3-jurisdictional-

ClArb, Huéng dan sb 9 cta ClArb vé t tung trong tai khi khéng co sw
tham gia cia mot bén, https://www.ciarb.org/media/4204/guideline-9-

ICCA, Hwéng dan cia ICCA trong viéc giai thich Cong wédc New York
1958, https://cdn.arbitration-icca.org/s3fs-
public/document/media_document/icca_guide_ny convention_bilingual

2.
(Ex-parte proceedings).
3.
giai quyét tranh chap
4.
16.
1.
challenges-2015.pdf;
2.
party-non-participation-2015.pdf ;
3.
version_printed-mar2016.pdf
4,

UNICTRAL, UNICTRAL Notes on Organizing Arbitral Proceedings,
https://uncitral.un.org/sites/uncitral.un.org/files/media-

documents/uncitral/en/arb-notes-2016-e.pdf
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